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CONSUMER CREDIT (WESTERN AUSTRALIA) AMENDMENT BILL 2001 
Second Reading 

Resumed from 20 September. 

HON BARRY HOUSE (South West) [8.31 pm]:  The Opposition supports this legislation.  However, why was 
this Bill introduced into this House?  I ask that question because the Minister for Consumer and Employment 
Protection, Mr Kobelke, sits in the Legislative Assembly and when I handled the Liquor Licensing Amendment 
Bill in this House, I asked the same question in reverse because that was a Bill - 

Hon G.T. Giffard:  Sorry, you asked exactly the same question in - 

Hon BARRY HOUSE:  In reverse.  That may be Irish but I think the member can understand what I am saying. 

The Minister for Racing and Gaming sits in this House, and the Liquor Licensing Amendment Bill was 
introduced into the Legislative Assembly.  In this case, the Minister for Consumer and Employment Protection 
sits in the Assembly, and this Bill was introduced into the Legislative Council.  I hope somebody can make some 
sense out of that for me. 

Hon N.D. Griffiths:  With regard to the Liquor Licensing Amendment Bill, it is my view that Bills should 
ordinarily originate in the Legislative Assembly so that this House can operate as a House of Review.  However, 
there are occasions when the legislative programs of a Government require Bills to be introduced into this House 
so that Bills can move backwards and forwards in an efficient manner.  

Hon BARRY HOUSE:  I am sure somebody will believe that. 

The background of this legislation is that it puts in place a system of regulation in a relatively new industry 
which has emerged in recent years.  The new industry involves short-term expensive loans by payday lenders.  I 
believe there are 20 to 30 of these sort of lenders in Western Australia, who operate either as individuals, or as 
extensions to pawnbrokers, and conduct their business in this State.  I am not sure of the figure for this State but 
I am led to believe that this industry attracts something like 100 000 customers per year Australia-wide.  
Therefore, it is a major problem in some quarters.  The industry is largely unregulated and that is the reason for 
this legislation.  All sorts of names are given to these people - loan sharks, desperados and whatever.  
Unfortunately, it is an industry that operates when people are desperate and they turn to these payday lenders.  
The loans are usually short-term and involve relatively small amounts of money.  However, the fees and interest 
rates charged are extremely high and the conditions under which the loans are made are extremely onerous.  
They gain direct access to people’s bank accounts via direct debit, and the people who resort to these loans often 
find that their small loan quickly spirals out of control.  As an aside, it is worth noting that Alan Bond, one of the 
Western Australia’s most infamous sons, is relaunching his career in this type of industry in England.  I will let 
members make their own judgments about that - maybe it suits him.   

I will give members an example of the type of situation in which borrowers can sometimes find themselves, and 
it will illustrate the spiralling debt problems that can be caused by payday loans.  In August 1999 a loan of $120 
was rolled over to the next payment period when the borrower could not pay.  Within three months the borrower 
owed $680 plus fees of $272, a total of $952.  Because the borrower was unable to pay this money, the family 
car - worth thousands of dollars - was repossessed.  The borrower was then forced to pay repossesion fees of 
$500.  I understand that this example comes from Queensland, but I am sure that in some cases the same type of 
scenario could be repeated in Western Australia.  Therefore, we need this legislation to bring Western Australia 
into line with other States.   

This legislative scheme of consumer credit laws is generally referred to as the consumer credit code, and this 
commenced on 1 November 1996.  This legislation extends coverage to payday lending, and it will set a 
maximum total cost of credit for loans of less than 62 days.  I have noted in the literature that there is a reason 
that 62 days was applied at the beginning.  This issue was thoroughly researched and reported on by a 
Queensland working party.  The working party made suggestions that were put into legislation in the Queensland 
Parliament.  That legislation has become something of a template for the rest of Australia.  This legislation has 
been before the committee of this House that normally researches and investigates uniform legislation.  That 
committee’s report has recommended that the legislation should be supported without amendment.  
Unfortunately, in his second reading speech the minister could not resist a political jibe.   

Hon N.D. Griffiths:  I am terribly sorry for bringing politics into this Parliament!   
Hon BARRY HOUSE:  I will read a paragraph from the minister’s second reading speech -  
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Unfortunately, the previous Government opted to enact consistent, but separate, legislation at the state 
level.  This has resulted in an unnecessary duplication of effort and consequent waste of government 
resources.   

The issue is that many of the other Australian States have opted for template legislation, but Western Australia 
opted to legislate in its own right.  I am sure the previous Government did that for a good reason.   
Hon Peter Foss:  I will elucidate that reason.   
Hon BARRY HOUSE:  Hon Peter Foss was a minister in the Government that made that decision.   
Hon Peter Foss:  I was the minister who negotiated that agreement.   
Hon BARRY HOUSE:  It is appropriate that this Parliament decide these matters and that they not be set by 
regulation.  When they are set by regulation, the general population does not necessarily understand the full 
impact of the decision.  The consumer credit code to which I referred is intended to apply the same set of rules to 
all forms of consumer credit; that is, credit for personal, domestic or household purposes.  When the code was 
introduced in 1996, payday lending did not exist in Australia.  Therefore, the parameters of the code need to be 
amended to ensure that it remains universally applicable to consumer credit lenders, including payday lenders.   

The amendment adds two conditions to the 62-day limit to extend the coverage of the code.  The 62-day 
exemption will remain, but if the fees and charges for the loan exceed five per cent of the loan, or the interest 
rate exceeds 24 per cent per annum, the code will apply.  As payday lenders charge far in excess of five per cent 
in fees and 24 per cent per annum in interest, they will be captured by the amendments to the code.  Proposed 
section 7(1) provides that the code applies unless three conditions are satisfied: first, that the loan is for less than 
62 days; secondly, that the fees and charges do not exceed five per cent of the loan; and, thirdly, that the interest 
rate does not exceed 24 per cent per annum.  The legislation also addresses the total cost of credit - that is, the 
fees plus interest - and imposes a cap of 48 per cent.   

This issue has been raised in Western Australia primarily by financial counsellors rather than individual 
complainants.  How many complaints have been lodged in Western Australia?  I understand why few individual 
complaints have been lodged - those who are adversely affected probably do not want to complain because they 
do not want to be exposed in an embarrassing situation.   

The legislation puts in place a framework that is required because of the nature of the industry.  It brings Western 
Australian legislation into line with uniform legislation that will become effective in the other States on 
1 December.  Western Australia’s legislation may not be in place on that date, but it should be soon after.  It 
would be unacceptable if Western Australia were the only State without such legislation, because it could 
become a haven for operators throughout Australia.   

Hon N.D. Griffiths:  We are hoping that with your cooperation the legislation will be in place.   

Hon BARRY HOUSE:  We have cooperated.  The Opposition supports the legislation and members on this side 
will cooperate to get it onto the statute book as soon as possible.   

HON PETER FOSS (East Metropolitan) [8.44 pm]:  As Hon Barry House has so eloquently stated, the 
Opposition certainly supports this legislation.  Members on this side will expedite its passage to the statute book.  

Hon N.D. Griffiths:  Do you mean you have changed your mind and your note no longer applies?   

Hon PETER FOSS:  No.  As the former Leader of the Opposition often said, “We support the legislation; I just 
have a few words to say.”  Of course, I hope to get through them as quickly as possible.  

Hon N.D. Griffiths:  I hope you are not going to be political.   

Hon PETER FOSS:  I need to reply to a couple of things and give people some background about the matters 
contained in the legislation.  As was pointed out by Hon Barry House, there has been criticism of the State’s 
decision to enact consistent but separate legislation.  I make no apology for that decision.  

Hon N.D. Griffiths:  I know you have a different point of view.  

Hon PETER FOSS:  For many years I thought that the now Government shared the view that template 
legislation is undesirable because it takes away from this Parliament the right to legislate for its own State. 

Hon Kim Chance:  It is not always undesirable. 

Hon PETER FOSS:  No, but I cannot think of a situation in which it would be desirable.  There may be 
exceptions, but the rule is that template legislation is undesirable.  It was the view of the former Government, 
which was generally supported by the then Opposition, that template legislation removed parliamentary scrutiny 
and allowed ministers to make decisions about legislation.  This particular legislation was particularly 
inappropriate in that the template was enacted in Queensland.  Members might ask what is undesirable about 
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template legislation being enacted in Queensland.  The reason Queensland is often chosen for the enactment of 
template legislation is that it does not have an upper House.  Governments that at ministerial councils agree to 
have legislation enacted in Queensland do so because they know the legislation will be delivered, as it will not 
be accountable to an upper House.  Every other State - although not the Territories - has an upper House that is 
often not controlled by the Government, and template legislation therefore would be subject to the scrutiny of at 
least one Parliament.  However, it would not be subjected to the scrutiny of several Parliaments.   

The other reason that this legislation is consistent legislation is that although it must be consistent, it can be less 
regulatory.  That is, if the Western Australian Government decided to implement a less regulatory regime to try 
to persuade people to come to Western Australia to transact their business, it could do so.  There cannot be 
greater regulation, so any document that complies with the laws of New South Wales should also comply with 
the laws of Western Australia.  However, that does not mean that every document that complies with the laws of 
Western Australia complies with the laws of New South Wales.  

I will give members some history of the matter.  This legislation came about as a result of a ministerial council 
meeting I attended in May 1993. 

Hon N.D. Griffiths:  Are you sure you will need an extension of time?  

Hon PETER FOSS:  It will depend on how much I am interrupted. 

Hon N.D. Griffiths:  I will not interrupt.  Carry on.  

Hon PETER FOSS:  I will try to avoid the need for an extension. 

This legislation came about because of a ministerial council meeting I attended in May 1993, shortly after I 
became a minister.  It was one of the first ministerial council meetings I attended.  It was called SCOCAM, the 
Standing Committee of Consumer Affairs Ministers.  All the ministerial councils have since been renamed.  
They now start with the letters “MC” - the ministerial council on something or other.  SCOCAM became 
MCCA, the Ministerial Council on Consumer Affairs.  Interestingly, the “o” in SCOCAM, which stands for 
“of”, was included in the acronym because it would otherwise have been called SCCAM, which would not have 
been a very good name for a meeting of ministers to deal with consumer affairs. 
Hon G.T. Giffard:  Then again - 
Hon PETER FOSS:  The parliamentary secretary is right; it might have been a good name.  The parliamentary 
secretary should be urged to not interrupt, because I am trying to deal with this speedily.   
Hon G.T. Giffard:  Do not provoke me. 
Hon PETER FOSS:  I provoke you?  The parliamentary secretary has not seen anything yet if he thinks that is 
provocation.   
I attended the ministerial council meeting with Dr Martyn Forrest, who at that stage was the Commissioner for 
Consumer Affairs.  He is an extremely competent bureaucrat.  He not only is a practical, organisational man but 
also has considerable intellect.  There is a rumour that he was one of the contenders for the position of 
Commissioner of Health in Western Australia.  Either the rumour is false or he did not get the job.  That is a 
great regret, because it would have been good to see Dr Martyn Forrest as the Commissioner of Health.  We 
came to this discussion, and the first point was that the original legislation that was being replaced was the Credit 
Act of 1988.  This Act came out of Victoria and, to put it mildly, was a dreadful piece of legislation.  It was 
intended to be for the benefit of the consumer, but all it did was increase the cost of credit.  If a consumer tried to 
borrow money under a governed contract, he would be given a thick pile of legal documents.  Presumably, the 
consumer then knew what it was all about.  In fact the customer was deemed to know what it was all about after 
having received a thick pile of documents, and was hence fully informed about the legal consequences.  It does 
not take too much imagination to know that, firstly, it was costing a lot of money to do, and, secondly, that the 
ordinary consumer, on being presented with 10 centimetres of documents in legalese, was totally and utterly 
bewildered.  Although well-meaning, this had been a dreadful piece of legislation.  The only side benefit was 
that there were a few minor infringements by banks, which had not fully disclosed one cent of interest per 
month, and they then had to pay several million dollars to the commissioner of consumer affairs, who then used 
it to assist consumer advocate groups.  That was a very nice benefit, but generally speaking it did not do the 
consumer an awful lot of good.  Even though that Act had been passed, they had been negotiating for six years to 
try to replace it, without any success whatsoever.  It was becoming a bit of an embarrassment, that for six years, 
the Standing Committee of Consumer Affairs Ministers had been trying to negotiate a new agreement and failed 
every time. 
I turned up at this meeting and said that, firstly, Western Australia would not enact template legislation - we had 
a policy against it - and secondly, we would not even enact identical legislation.  We would enact consistent, but 
not more regulatory, legislation.  We began to discuss the legislation, and I am pleased to say that we were able 
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to get through a large number of things that had been in the way of agreement in the past.  The essence of the 
new legislation we were trying to agree on was called “truth in lending”.  Members might have heard of truth in 
sentencing, but this was truth in lending.  The idea was to develop a simple system that would not cost too much 
to administer, but one under which consumers would be protected and would know where they stood, so that 
they knew the obligations they were undertaking.  We arrived at a sticking point, which was a thing called the 
comparison rate.  The comparison rate was a fascinating thing.  I refer members to the Consumer Credit 
Regulations 1996.  Regulation 12 starts at page 10 and goes through to page 14, and contains the provisions 
relating to the comparison rate.  The consumer affairs minister from South Australia, Hon Anne Levy, was very 
keen to have a comparison rate, because all the consumer credit organisations thought it was a good idea.  
However, a number of people thought it was an absolute load of nonsense.  The comparison rate in the regulation 
occupies several pages of incredibly abstruse mathematical calculations.  People asked what the point was of 
giving people a comparison rate because it is so complicated.  Unless people know what a comparison rate is, 
they have no idea what they are being told.  The comparison rate is given by the following formula -  

i = n x r x 100% 
where -  
“n” is the number of repayments per annum to be made under the credit contract (annualised if the term 
of the contract is less than 12 months) . . .   

It goes on for a few pages like that, and then reads -  
“r” is the solution of the following -  
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Hon N.D. Griffiths:  It sounds a bit like your sentencing matrix.  

Hon PETER FOSS:  It is far more complicated than that - members should read it.   

People were being handed mumbo jumbo.  However, that was not it at all.  The real concern people had was that 
it meant something only if it was a very short-term lending contract and there was no right to vary the rate.  If, on 
the other hand, it was a longer-term contract and one could vary the rate, it was downright misleading.  
Therefore, most of the ministers objected to making it compulsory to give people a comparison rate, because at 
best it served no purpose and at worst it completely misled people about what it was all about.  We were getting 
nowhere.  We had another ministerial council, but we again failed to agree, because one minister was absolutely 
convinced that we should have it and the other ministers did not think we should. 

Following this debate, I happened to write down on a piece of paper, “Warning!!  This figure is inherently 
unreliable and may even be misleading.”  I handed it to Martyn Forrest and said, “We should allow them to have 
a comparison rate provided they put this warning on it.”  We were dealing with truth in lending, so I thought we 
should have this warning telling people not to pay any attention to this thing, because it does not mean anything 
and it may even be misleading.  This was intended to relieve the tedium of the argument rather than as a serious 
suggestion.  Anyway, we adjourned for lunch and I took with me my little piece of paper with “Warning!!  This 
figure is inherently unreliable and may even be misleading.”  As happens at many ministerial councils, the 
ministers gravitated to one lunch table and I passed this piece of paper around the table seeking to share the joke 
with the others, saying that I would agree to our having a voluntary comparison rate provided this warning went 
on it.  I passed the note to I think it was the Queensland minister, who said it was a good idea.  I passed the note 
to Hon Anne Levy, and she told me that on that basis she would agree to it.  At this stage I did not like to suggest 
that I was only joking, but we had an agreement.  Back we went into the Chamber, and we announced that we 
had an agreement on the basis that the comparison would not be compulsory; and, if it was used, it must have the 
warning on it.  I could not believe it.  That was my first ministerial council meeting; I happened to crack a joke, 
and it ended up being an essential part of the agreement.  That may sound slightly improbable.  Anyway, I 
should mention that at this stage, Hon Anne Levy had returned to the Chamber, in which she was flanked by two 
ladies of some substance, one being the Commissioner for Consumer Affairs in Adelaide and the other being her 
chief of staff, and as soon as they found out what she had agreed to, I would have dropped dead if looks could 
kill.  I was getting the eyes from across the Chamber telling me that I should not have done it.  Members might 
think all this is incredible and cannot possibly be true.   

I refer members to the Consumer Credit (Western Australia) Act 1996, and in particular to the Consumer Credit 
(Western Australia) Code, which is set out in the appendix to that Act.  Section 14(3), which is the provision 
relating to the comparison rate, states - 

Before entering into a credit contract, the credit provider may inform the debtor of the comparison rate. 
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That was a proposition I put up.  It continues - 

If the credit provider does so, the comparison rate must be calculated as prescribed by the regulations 
and be accompanied by the warnings set out in the regulations. 

That is the first part of the story.  Regulation 12 of the Consumer Credit Regulations reads - 

(1) This section applies if - 

(a) a credit provider, before entering into a credit contract, informs the debtor of 
the comparison rate pursuant to section 14(3) of the Code; . .  

(3) The comparison rate is given by the following formula . . .  

Subregulation (10) reads - 

At the time that the debtor is informed of the comparison rate under section 14(3) of the Code, 
the debtor must be given a warning by the credit provider that is in the following form - 

“Care should be taken in using this comparison rate.  Differences between contracts, and 
variations permitted during the period of a contract, can detract from its usefulness or even 
lead to a false impression.” 

There we are.  Not only did the suggestion on how to resolve the question of the compulsory comparison rate - 
made in humour around the luncheon table - resolve the last remaining sticking point in a six-year dispute on 
consumer credit, but also it made it into the statute books.  Quite properly, in line with the intention that the 
comparison rate should not mislead and there should be truth in lending, I am pleased to say that the legislation 
provides nationally that anyone who is given a comparison rate must be warned that it may mean nothing, and it 
may even mislead.  

We can see now why perhaps it is sensible for each State to manage its own legislation.  Sometimes we agree to 
things nationally in order to get agreements that may not necessarily stand up under scrutiny.  However, this 
legislation does stand up under scrutiny.  If we include in legislation a stupid provision for a comparison that 
does not mean anything and that can mislead, people should be warned not to rely on it.  The fact that we nearly 
included a compulsory comparison rate that could be misleading and possibly uninformative indicates the way 
some legislation is introduced when bargaining occurs between States, some of which have different agendas 
from others.  

The snide remark by whoever wrote the second reading speech - I assume Hon Nick Griffiths, as a member of 
this House, would not be guilty of complaining about people not using template legislation - was from somebody 
who is unaware of the attitude of this House to template legislation and to the proper role of Parliament.  That 
person has, unfortunately, made it necessary for me to explain the reason.  I hope I have satisfied people that it 
was a good idea.  

Hon N.D. Griffiths:  You are perfectly entitled to put your view and it is your duty to do so.  You have promised 
to cooperate in the speedy passage of this Bill; therefore, if you want to seek an extension of time I will be very 
happy to accommodate you. 

Hon PETER FOSS:  I am pleased to say that due to the very attentive and agreeable way in which members of 
the House have listened to my speech, I do not believe that will be necessary.  I have said most of what I wish to 
say about that point. 

I support the legislation.  There is no doubt that as soon as we regulate something, somebody will come up with 
a way to get around it.  I do not believe this will be the last time that will happen.  However, this legislation has 
been very effective, both in the cost of compliance, which is important because that cost will ultimately be borne 
by the consumer, and, generally speaking, in ensuring that borrowers gain some meaningful information on 
which to judge the loan they are undertaking.  The fact that somebody has come up with a loophole is not 
necessarily a condemnation.  This has lasted for a fair amount of time.  The agreement was struck in 1993 and 
the legislation was passed in 1996, and it has done fairly well since then.  On behalf of the Opposition, I have 
great pleasure in joining Hon Barry House in giving our full support to this legislation in its present format, as 
conforming legislation rather than as a template. 

HON DEE MARGETTS (Agricultural) [9.04 pm]:  I will not delay the Chamber for any length of time.  The 
Greens (WA) agree with all the speakers tonight that this legislation is required.  It appears to serve the purpose 
for which it was drafted; that is, to address an anomaly.  The Greens will therefore be voting for it. 

HON N.D. GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [9.05 pm]:  I thank members for 
their support - 
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The DEPUTY PRESIDENT:  Order, members!  I am sorry; I have the flu and I can barely hear the minister.  
There is a lot of noise on the government side of the Chamber and I ask members to allow the minister to 
continue in silence. 

Hon N.D. GRIFFITHS:  I thank members for their support of the Bill.  Hon Barry House asked how many 
complaints had been lodged in Western Australia.  I do not know the answer to that question but I undertake to 
use my best endeavours to find out and inform him.  I hope he will not mind my doing that at a later stage, 
because I am keen to have this legislation passed quickly.  I note that the legislation was the subject of reports 
from the Standing Committee on Legislation and that the committee recommended the passage of the Bill.   

Question put and passed. 

Bill read a second time, proceeded through remaining stages without debate, and transmitted to the Assembly. 
 


